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Report on Academic Freedom 
* 


Mr. Curriz: The Association of American Law Schools at its recent 
nual meeting in New York adopted a significant resolution dealing 
ith an important current problem of academic freedom and tenure. 
ere at the Rounp Taste today we have three members of the com- 
ittee which worked for some months on the preparation of this 
esolution: Dean Henry Brandis, Jr., of the University of North Caro- 
ina; Professor Walter Gellhorn of Columbia University; and Profes- 
or Clark Byse of the University of Pennsylvania, who was chairman 
f the committee. 

The problem dealt with in the resolution is a very practical one. 
tated in terms of a supposed case, imagine that a professor employed 
y an American university is called to Washington to testify before 
congressional investigating committee; and suppose, for example, he 
asked the question whether he is or has ever been affiliated with the 
mmunist party, and that he refuses to answer, claiming his con- 
itutional privilege not to incriminate himself. This poses a problem 
r university administrations; and in this resolution the studies of 
is committee were directed to the question of how a university ad- 
inistration should handle such a problem. 

Mr. Byse, what does the report contribute to the solution of that 
roblem ? 


Mr. Byse: Well, in the event the faculty member should claim the 

rivilege against self-incrimination with respect to the question you 
ated, it is the position of this report that if the matter involved in 
€ question—that is, membership in the Communist party—is at that 
stitution a disqualification, or might be a disqualification, for con- 
nuing on the faculty, then in that event the institution might ap- 
opriately inquire into the situation; that it would call the teacher 
fore a faculty committee, or at least a committee in which the faculty 
ould participate, to determine the facts of this individual’s member- 
ip or nonmembership in the party. The essential point of the report, 
r. Currie, is that it is not grounds for discharge that a person has 
sed to answer a question before a congressional committee but 
at his refusal to answer may be the basis of an inquiry and investiga- 
n by the institution involved. 
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Mr. Curriz: I take it that the members of the committee are agreed,. 
then, that the mere refusal to answer is not a ground for inferring: 
the fact of membership in the Communist party? 


Mr. Branopis: I think the members of the committee are agreed oni 
that. As individuals we say that we think that any college professort 
called to Washington or asked to testify should cooperate with the: 
committee; but we do not feel that the fact that an individual fails toz 


i 


follow our advice is ground for automatic dismissal. 


Mr. Currie: Mr. Gellhorn, do you have any comments on this aspectt 
of the question? 


Mr. Gettyorn: I think Mr. Brandis put it exactly correctly: tha 
there are all sorts of reasons why a person might decline to respond 
to a question. It might be because in fact his answer would be in- 
criminating. It might be because he was ill advised as to what h 
should and should not say. There might be emotional, intellectual 
factors. There might be a complete misconception, indeed, of what 
the protections of the Fifth Amendment are. All we say is that, if th 
question that is put to him is in fact relevant to his academic fitnes 
and the propriety of his remaining a part of the university faculty, 
then the faculty and the university still have the responsibility of find-: 
ing out whether he is fit. And the refusal to respond to a congressiona 
inquiry is not determinative of that single issue of fitness. 


Mr. Currie: What would be the general nature of an inquiry int 
his fitness? What would be the bearing of the refusal to testify on th 
deliberations in such an inquiry? 


Mr. GELLHorN: Mr. Byse said earlier that this would depend on th 
institution’s own standards for members of its faculty. My persona’ 
view is that the only proper standard for determining whether a perso 
should retain his connection with a faculty is what sort of individua 
that person is; what sort of teaching that individual does; what his 
activities and conduct are. I think that the inquiries that are relevant 
go to the sort of teaching and research, the sort of intellectual activities 
and contribution to the intellectual community, that individual migh 
make. The refusal to answer a question might certainly stir a questio 
as to what sort of man it was who had failed to answer the questio 
But I would insist, still, that we are concerned with academic fitnes 
rather than with some generalized political issue. 
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Mr. Branois: Don’t you mean, Mr. Gellhorn, that the problem we 
ave is not whether a man has refused to answer a question but 
vyhether this faculty member has the essential intellectual integrity 
aat justifies his continuation on the faculty? 


| Mr. Gettyorn: Absolutely. I agree, Mr. Brandis. 


) 
| Mr. Currie: What would you do with the case of a man who is 
ctually convicted of contempt for refusing to respond to the commit- 
ze’s question, Mr. Byse? 


Mr. Bysz: The committee has taken a position on that, and it has 
een approved by the Association of American Law Schools. That 
toblem may well become a current one, for there are teachers who 
fave refused to answer questions and who have been indicted for 
weir refusal. What we say is that in this case, as in all other cases, the 
ademic institution must make its own decision whether the conduct 
: the individual is disqualifying; that there is no automatic rule. There 
fave been in history instances where individuals have been convicted 
f: crime and have later become members of faculties and served with 
laquestioned distinction. So, we provide in one of the paragraphs of 
jar statement, that even a conviction of contempt is not disqualifica- 
fn. It, again, only warrants an individual investigation to determine, 
} Mr. Gellhorn says, whether this individual, individually, is able and 
}mpetent as a teacher. 


)Mr. Getivorn: I think that point is made very clear and brought 
to very sharp focus by some recent events in our own communities. 
Ve know that there have been instances where persons who, for re- 
gious or other scruples that have nothing to do with misconduct on 
heir part, refuse to cooperate with inquiries which were legislatively 
\thorized, and were not illegal inquiries, but nevertheless ran counter 


i prisonment, for standing by whatever their scruples were. Certainly 
le question would remain open whether a person who had been con- 


icted in those circumstances was disqualified as a person of intellectual 


x. Branpis: Don’t you think we ought to try to dispel any notion 
Jat we are advocating here anything peculiar to academic institutions 
tien we talk about academic freedom? All we have done in this com- 
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mittee report, as I see it, is to say that an individual should be given 
a fair-minded hearing, going into his conduct and his motives. That: 
is not peculiar to academic institutions. I think we would recommend 
this for any institution, academic or otherwise, wouldn’t we? 


Mr. Geituorn: I certainly would. I think it is a point well madez 
Of course, we happen to be academics, who are dealing with the pro 
lem of people in academic institutions; but I think you’ve got a very 
good point there. 

What do you think about that, Byse? 


Mr. Byse: Well, take, for example, an employee of a government! 
or individual employees of plants who may have claimed the Fif 
Amendment privilege. ... 


Mr. GELLHorN: You mean, in private industry? 


Mr. Byse: In private industry, yes. In such a case, again, the clai 
of the Fifth Amendment privilege is only a basis for an inquiry to 
determine whether the individual is qualified to continue to do wha 
he is supposed to be doing. So, as far as this proposal in our report i# 
concerned, I would not limit it to academic institutions, although, a 
Mr. Gellhorn says, that is the thing we know best. We are academi 
so we speak only to them in this report. 


Mr. CurriE: How realistic is this report? I gather that this is in th 
nature of a recommendation to university administrations. Is it likeh 
that the public interested in a particular university would understane 
the administration of a policy such as you propose? 


Mr. Byse: Well, Mr. Currie, it seems to me you have put your fin 
on a very difficult and important problem; that is, that academic fre 
dom or any other freedom really can only exist in an atmosphere oc 
freedom in the entire community. You cannot have any kind of fre 
dom unless the community understands it, and there is the proble 
of educating the people in the community—who have, certainly, . 
legitimate interest in the activities of educational institutions—to ex 
plain to them that academic people are not asking for anything unique 
they are only saying that we have a job to do. That job is to purs 
truth the best we can and do what we can to ascertain what is goo 
and promulgate that. Now, if we are to do that, it seems to me, v 
have to be free from pressures, and that is all there is in academi 
freedom. If the public would understand that, I think they might the 
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understand why we propose this procedure. But to answer your ques- 
tion specifically, I think that any proposal to the public dealing with 
procedure is apt to be regarded as unimportant. But I think it is very 
important. Don’t you, Mr. Brandis, think that the procedure part of 
the proposition is important, even though often underestimated? 


Mr. Branois: Procedure is the heart of any protection of constitu- 
tional rights. You cannot get away from a necessity for decent proce- 
dure if you are going to preserve any kind of rights. 


| Mr. Gettyorn: That is certainly so. And it is a proposition in my 
bpinion that is not altogether novel in American universities; nor is 
there a great deal of doubt in my mind about its general acceptance 
dy the public. I think, in truth, that we somewhat underestimate the 
public, or perhaps overestimate the degree of fever that some parts of 
the public are afflicted with at the moment. A lot of universities have 
deen living in accordance with the recommendations which we have 
now formalized. We have not suggested something that the better in- 
titutions have found it impossible to do in the past. I think within 
the personal experience of us around the table we would be able to 
rite case after case where a university has acted in exactly the way we 
ire proposing. This procedure is fair and should be generalized. 

| We perhaps have to formulate it because there have been some 
fepartures from these principles, but I do not believe that there is any 
real basis for fearing that the public would fail to understand the 
1ecessity of fairness. 


) Mr. Currie: Well, what you propose specifically is that, when an 
instance like this happens, there should be an inquiry by the university 
ficials. I gather, then, that, although you take the position that no 
putomatic inference is to be drawn from the refusal to testify, you 
think that there is ground for an investigation of the reasons. 


| Mr. GettHorn: Certainly. 


} Mr. Bysz: That is true. I would like to go back to what Mr. Gellhorn 
t said. I think it is certainly true that better institutions have ob- 
served the procedure recommended, and to that extent this is merely 
, codification of the best that has been proposed. I think I would differ 
with him on a matter of emphasis. While he could list a number of 
jastitutions which have followed it, I could list a number of institu- 
lions which have not followed the procedure here. 
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Mr. Getiuorn: I would not quarrel with you about that. 
Mr. Byse: Well, it is a matter of important emphasis, it seems to me 


Mr. Branois: Don’t some administrators, particularly in smaller in 
stitutions, feel themselves under pressure from particular individual: 
who may be potential donors, or who have influence on the governing 
board? And isn’t that the great problem? How does the universit 
administrator satisfy, not necessarily the general public, but some par 
ticular individual who is in a position to put pressure on him? 


Mr. GEttHorn: That is a very shrewd point. I suppose that it jus 
takes the usual number of guts on the part of the administrator, if h 
knows what is necessary and right and fair, to stick to it. I have ; 
feeling—and of course it is not the sort of feeling that one can suppor 
with documentation, but it is a genuine one, nevertheless—that thi 
administrators who have made the effort and have sought, themselve: 
to educate those who are putting the pressure on it have been fairh 
successful. It is the chap who has yielded too quickly who, I think 
has lost the battle by being disinclined to fight it. Do you think tha 
is too sanguine a view of the situation, Mr. Byse? 


Mr. Bysg: I like your optimism, Mr. Gellhorn. And I wish I coul 
share it. I am a little more pessimistic than you are. I agree that, il 
many cases, if a person would have the courage to fight, the smal 
group of vocal people who object would be found to be in a grea 
minority. But too often there is a disinclination to fight; and I do no 
really know. Going back to Mr. Currie’s question of what effect thi 
recommendation will have on institutions, no one knows. It repre 
sents our best judgment of what should be done in such a situatior 
and we hope that administrators of good will will find some suppot 
in the action of the Association in adopting the recommendation. 


Mr. Currie: Is there any reason why the procedures that you propos 
with respect to professors in universities should not be more generall 


applied? Isn’t this a problem that extends beyond academic freedor 
as such? 


Mr. Byse: Well, I think there is a nice point here. We have propose 
this for college and university teachers. Now, I think some peop! 
teaching in secondary and primary schools might well say, “Well, wh 
limit it to them?” The answer to that is that we belong to colleg 
and universities. We know their problems, and we can properly, 
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_ seems to me, propose something for them. I have made no investiga- 
tion. I would think this same procedure should be followed in other 
institutions of learning, or, as I mentioned a little while ago, I see no 
reason why it should not be followed. Indeed, I would affirmatively 
think it should be, in private industry and in government—wherever 
this issue may arise. I think it worth while to emphasize the point that 
Mr. Gellhorn made at the outset—there often is a complex of motives 
as to why a person claims the Fifth Amendment, and there are many 
possible reasons that have nothing to do, really, with any disquali- 
fications. 


Mr. Currie: How about being specific about some of the possible 
motives? 


Mr. Byse: Well, I will be glad to be specific. One of the most graphic 
illustrations of this point was described in a letter published in the 
New York Herald Tribune last year. It had to do with a professor 
who received a subpoena to appear before the committee. He con- 
sulted a very distinguished lawyer. The lawyer grilled the professor 
- for about a day and a half. He became satisfied this professor was not 
a member of the Communist party and had never been a member of 
the Communist party. He told the professor, as I think many of us 
here at this table would, that he ought to go down and testify—tell 
them. 

The professor went down to Washington, but, when he got there, 
he claimed the Fifth Amendment. Now, why? Because he was afraid 
that if he denied that he had been a member, some other people who 
had said he was a member would testify that he had been; that he 
would be in a perjury trial; that he could not afford to defend a per- 
jury trial; and that in these times he might even be convicted. So, he 
claimed the Fifth Amendment. 

His institution, I am glad to report, is one of those, Mr. Gellhorn, 
you perhaps had in mind. After ascertaining these facts, it kept him 
on the faculty. There is one case—a person who is just afraid of a per- 
jury prosecution. Another person may be misadvised. Some people 
believe that the Fifth Amendment can be claimed whether or not there 
is any incriminating fact, as you know. In such a case the failure to 
answer, or refusal to answer, is not a basis for any adverse inference. 
Well, you asked for a few instances, and there are some. 


Mr. Branpis: Don’t you think, also, that very few people can con- 
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ceive of the pressures that a man is under when he is called to Wash- 
ington? It is even possible he’s got TV cameras on him, and every- 
thing and he’s sitting there, and he’s on the spot, and questions start 
pouring at him. It’s a little difficult to put yourself in that position and 
realize how you would react if you were the guy sitting in that chair. 


Mr. Bysz: Indeed, it is, and that brings to mind the proposal made 
by some people I know, whom I respect highly, who say, “Well, if a 
teacher is called before the committee, why shouldn’t he tell about 
himself, if he had been a member of the party?” Well, the answer is, 
some teachers say, “I’m perfectly happy to tell about myself, but ’m 
not going to give information about friends who, I believe, were com- 
pletely innocent of any bad activity.” Then my friends say, “Well, why 
not just tell about yourself and not tell about your friends?” The 
answer to that is, if you do that, you probably will be indicted for 
contempt and may well be convicted and go to jail. 

I think it is all very well for some of us to say, “Well, a man ought 
to do that”; but when someone sits across the desk from you and has 
a family—or does not—you just can’t say, “Well, by golly, for your 
ideals you ought to go to jail.” So that it seems to me that you’ve got 
to have a little more sympathetic understanding of why people do what 
they do in these things. It’s a terrifically difficult problem for a witness 
called. 


Mr. Gettuorn: I would like to go back to a thing that Mr. Currie 
was asking about a minute ago, whether the procedures we propose 
and the standards we outline oughtn’t to be used for everybody, in all 
circumstances. Of course I believe in fairness for everybody. But I 
think there is a special problem of public importance in making sure 
that there is not an interruption of the status of a teacher; and this 
isn’t exclusively for the benefit of the teacher. I know there are some 
parts of the public that look with a rather suspicious eye on anything 
that we teachers say about the importance of our having a status of 
security; and yet I think that, quite objectively, one could make the 
point that the colleges and the universities have to be the storehouses— 
indeed, the seedbeds—of eccentricities and novelties, and fresh ideas. 
and offbeat things. I don’t mean that each of us has to be a queer duck: 
but I do think that the public would suffer disastrously if college and 
university teachers didn’t have some assurances that there was not 
going to be a whimsical or a somewhat casual interruption of their 
status in the profession. 


Mr. Branois: I think maybe it is worth while here, again, to em. 
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phasize that what we try to do in this report is not to advise or to 
encourage refusal to answer or to give any blanket condemnation to 
refusal to answer congressional questions. The only thing we are try- 
‘ing to do is to see that, if and when a refusal occurs, that there be an 
investigation of that incident with reasonable impartiality and with a 
genuine desire to find the truth. 


Mr. Currie: Well, there is some discussion—in fact, there is some- 
‘thing in the report—recognizing a special obligation on the part of a 
‘university professor to cooperate in any search for truth. Now, does 
that play any part in your thinking? 


Mr. Branpis: Of course it does. As a general proposition, I think 
every university professor should recognize that the truth is his busi- 
ness; he should never leave it. 


Mr. Currie: Why, as a matter of fact, do we concentrate so much on 
refusals to answer questions? Would you have a similar problem if a 
professor closed his door to police officers who wanted to search his 
home without a warrant? Would that raise a similar problem, which 
we do not talk about? 


Mr. Byse: Well, I think it raises a similar problem. But this is really 
academic, Mr. Currie. I mean, they have not been around searching. 
Teachers are entitled to the constitutional rights that all citizens are 
entitled to, so I imagine, if anybody wanted to search my home without 
a warrant, I properly could resist it. 


Mr. GettHorn: Yes. And you wouldn’t even have to say that you 
were so dedicated to the pursuit of the truth that you were glad to have 
the police come in and nose around among your private papers. 


Mr. Byst: No. 


Mr. GettHorn: Well, I don’t think that a teacher stops being a 
citizen—I hope. 

Mr. Currie: How serious is this problem, even as it concerns re- 
fusal to answer questions? 

Mr. Branpis: Well, the reason that this search and seizure business 
really does not give us any parallel is that it does involve purely phys- 
ical things, whereas what we are talking about is in the realm of the 


mind; and the university professor, of all people, makes his living in 
the realm of the mind. That is why we are so concerned with the an- 


swering of questions. 
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Mr. Currie: Well, I gather from your report that there has bees 
only one instance of a professor of law declining to answer the ques 
tions of a committee. Is that to be understood as indicating that tht 
problem is not one of particular importance to the Association « 
American Law Schools? 


Mr. Byse: It seems to me that calls for a double answer. I will onl! 
give one. The important thing is not the fact that only one law teache: 
or only an occasional teacher from some other school is involved. I 
is the effect on other teachers working in this general area. If a teache: 
decides, after considering the matter, that he is going to refuse to an 
swer, then if he can be discharged for that judgment of his, it seem 
to me that, whenever the institutional administrative officers disagre 
with a teacher’s judgment on his course of conduct, he may be dis 
charged. In other words, if we are going to have freedom, we havi 
to nail it down on all fronts, so that at this point, even though it ma’ 
not be a problem for a great number of people, it is a matter of bast 
and fundamental importance that teachers have freedom to claim : 
proper privilege and not be discharged because their moral judgmen 
differs with the moral judgment of their administrators or trustees. 


Mr. GELLHoRN: Yes, that is a good point. I think patterns of be 
havior are shaped by all sorts of influences, not merely the problen 
that we are talking about now. This is perhaps a problem that is par 
of a whole complex of problems. 

I think that, on the whole, teachers tend to be a fairly timid lot o 
little mice, anyway. We do not want to encourage timidity. I thin 
it was Justice Brandeis, wasn’t it, who said, once, “If we would be free 
we must let our minds be bold.” We want a little boldness in the uni 
versities rather than people who are cowering, wondering about wha 
sort of disciplinary action may be taken if they step out of line in on 
respect or another. 


Mr. Currie: Mr. Brandis, do you have anything to add? 


Mr. Branois: Well, just one thing. On the matter of numbers, I tak 
it, if New York City, in a particular year, happened to have only on 
murder, that nobody would think that that meant that we should nc 
have some legal method of dealing with murder. 


Mr. Currie: I think I can summarize, with some confidence, whe 
your feeling is, and that of the Association which adopted your repor 
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“ 


You recognize, clearly, the obligation of a teacher, like that of any 

| other citizen, to cooperate with legal processes. In fact, you emphasize 
the obligation of the scholar to devote himself to the truth under all 
circumstances. 

You do take the position that, although a refusal of this sort gives 
_fise to a question, an automatic inference of guilt from the exercise of 
a constitutional privilege should not be ground for dismissal of a uni- 
versity professor from his position. In short, your report amounts, I 
take it, to a reaffirmation of faith in due process of law. 


REPORT OF THE COMMITTEE ON ACADEMIC 
FREEDOM AND TENURE’ 


* 


This Association’s basic position on questions within this Committ 
tee’s cognizance may be found in the “1940 Statement of Principles o: 
Academic Freedom and Tenure,” endorsed by the Association in 19463 
(1946 Handbook pp. 66-68). But the 1940 Statement is in general terms: 
and as new issues have arisen, the Association has adopted clarifying: 
resolutions. Thus in 1951 the Association approved a “Statement Re- 
garding Loyalty Oaths and Related Matters” and also in that yean 
recorded its opposition to “a new and dangerous threat to academic: 
freedom: a trustee-imposed requirement of advance approval of out- 
side speakers by a university official, before they may deliver talks on: 
the campus, or under University auspices.” (1951 Proceedings, pp. 62, 
98-101, 54-57). On other occasions, the Association has refused to ap- 
prove proposed resolutions or statements concerning academic freedom 
and tenure. In 1952, by a vote of 108-83, the Association tabled a motion 
calling for adoption of a resolution concerning legislative investigations. 
(1952 Proceedings, pp. 62-69). And at its 1953 meeting the Association 
voted, 116-83, to refer this Committee’s report back to the Committee 
for “further consideration.” (1953 Proceedings, pp. 30-32, 38-45, 97- 
13). 

There was considerable debate at the 1953 meeting concerning the 
proper scope of the Fifth Amendment privilege not to be a witness 
against oneself. We have not attempted to resolve that controversy by 
proposing a statement of the law of the Fifth Amendment privilege 
for adoption by the Association. We do not believe that the Association 
in convention assembled is an appropriate forum for the precise re- 
statement of a complicated constitutional doctrine. None of the prob- 
lems involved admits of easy or precise answer, and divergent views 
are held by respectable authorities.* 

1 Text of the report approved by the Association of American Law Schools at its annual 
meeting in New York, December, 1954. 


* See, e.g., this Committee’s 1953 report; University of Chicago Rounp TaBLE No. 802 
Aug. 23, 1953; B.D. Meltzer, Invoking the Fifth Amendment—Some Legal and Practicai 
Considerations, 9 Bulletin of Atomic Scientists 176 (1953); H. Kalven, Jr., Invoking the 
Fifth Amendment—Some Legal and Impractical Considerations, id. 181; B. D. Meltzer 
Invoking the Fifth Amendment—A Rejoinder, id. 185; P. A. Freund, Law and the 
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Although we have concluded that it would not be fruitful to attempt 
to reach agreement concerning the law of the Fifth Amendment, we 
believe that the Association may appropriately express its views con- 
cerning issues of academic freedom involved in cases of college and 
university teachers who refuse to answer legislative committee ques- 
tions. We propose the following: 


1. Every citizen, particularly a scholar dedicated to the pursuit of 
truth, owes an obligation to cooperate with governmental authorities 
seeking relevant information on subjects within the scope of their 
power of inquiry. A teacher’s refusal to testify before a legislative 
committee often results in adverse public reaction and thus is a source 
of potential embarrassment to the teacher and the institution with 
which he is associated. A teacher called upon to testify before a 
legislative committee should, therefore, carefully consider the likely 
consequences of a refusal to testify. 

2. If a member of a faculty refuses to answer legislative committee 
questions, that action in and of itself, while it warrants an inquiry, 
does not justify automatic dismissal. This is particularly true where 
the refusal is based on constitutional grounds. For, unless the prac- 
tical benefits of the constitutional protection to witnesses are to be 
negated, employers and other persons may not rightfully dismiss such 
a witness on the ground that his invocation of a constitutional priv- 
ilege is an immoral or otherwise disqualifying act. Accordingly, a 
college or university should not dismiss a member of its faculty on 
the ground that he has been guilty of misconduct solely because he 
refused on Fifth Amendment grounds to answer the questions of a 
legislative committee. 

3. Refusal to answer legislative committee questions does not of 
itself warrant dismissal. Refusal does justify an inquiry by the proper 
college or university officials to determine whether suspension, dis- 
missal, or other disciplinary proceedings should be instituted. The 
inquiry is justified not because claim of the Fifth Amendment or 
other constitutional privilege automatically warrants the inference 
that the answer to an incriminating question, if given, would have 
been “Yes,” or because the claim of a constitutional privilege is an 


Universities, 1953 Wash. U.L.Q. 367, 382 (1953); E. N. Griswold, The Fifth Amend- 
ment, Harv. L. School Record, Feb. 11, 1954; C. Byse, Teachers and the Fifth Amend- 
ment, 102 U. of Pa. L. Rev. 871 (1954); Note Communism, Inferences and the Privilege 
Against Self-Incrimination, 4 Cath. Univ. of Amer. L. Rev. 51 (1954). 
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immoral act. The inquiry is justified because some refusals to answer 
are used to conceal misconduct of the witness while other refusals 
are not so used.* The specific cases can be distinguished from each 
other only by careful and painstaking investigation in each instance. 

4. Whether the institution will proceed further after the inquiry 
should depend upon the nature of the facts concerning which the 
faculty member refused to testify, his motive for refusing, and other 
information which the institution has concerning him. The refusal 
may be explained by circumstances such as confusion or fear while 
testifying; it may be outweighted by other factors such as the faculty 
member’s conduct as a professor which may raise him above sus- 
picion. But if the inquiry presents a genuine doubt concerning the 
integrity of his work in the institution, further proceedings are in 
order. 

5. The further proceedings should provide for a hearing and de- 
cision in which representatives of the faculty would directly partici- 
pate. Since the governing board of an institution may not be able to 
divest itself of final responsibility, the decision of the faculty repre- 
sentatives probably will not be final. But it would be desirable for 
the governing board to defer to the faculty decision, because of fac- 
ulty competence to judge academic fitness. 

6. The evidence relied upon in reaching a decision in a faculty 
member’s case should be “the kind on which .. . responsible persons 
are accustomed to rely in serious affairs,” and it should have been 
subjected to the tests of opportunity for refutation and, so far as pos- 
sible, for cross-examination. Secret evidence or evidence of unknown 
origin should not be received. Although governmental agencies some- 
times use such evidence, it cannot be used in criminal trials, includ- 
ing trials for espionage, and there is no reason why an educational 
institution should resort to it. The hearings should be private—a 
factor which will tend to reduce the reluctance of witnesses to testify. 
The faculty member should be permitted to have counsel, although 
so far as possible the atmosphere of litigation should be avoided. A 
record of the proceedings should be prepared and preserved when- 
ever requested by the faculty member. 


* See, e.g., letter from Dean Paul S. Andrews to the N.Y. Herald Tribune, Oct. 26, 
1953, p. 14, cols. 3, 4, 5. See also P. A. Freund, Law and the Universities, 1953 Wash. 
UL.Q. 367, 382 (1953); E. N. Griswold, The Fifth Amendment, Harv. L. School Rec- 
ord, Feb. 11, 1954; C. Byse, Teachers and the Fifth Amendment, 102 U. of Pa. L. Rev. 
871 (1954). 
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7. In any proceeding involving a faculty member who has refused 
_ to answer legislative committee questions, the standard to be applied 
is that which applies to all other determinations of academic fitness 
” where misconduct has been charged. It is that the question to be 
_ decided is whether the individual has been guilty of such serious 
misconduct as to be disqualified from continuing to teach or engage 
in research or both. This question can be answered only after an 
investigation of the individual’s entire record as a teacher and scholar 
(including the fact, if true, that he had earned a tenure status), the 
reasons which prompted his refusal to testify, and all other relevant 

circumstances. If the witness refused to answer in order to conceal 
continuing illegal conspiratorial activity on his part, an adverse judg- 

ment undoubtedly will be reached. But if the reasons for the refusal 
lay in confusion or fear produced by the investigation, they may have 
little bearing upon the faculty member’s fitness to continue in the 
family of scholars; and if they involved sincere ethical principles, 
their bearing will hardly be adverse. 
8. If in an institutional proceeding a faculty member refuses to 
"answer relevant questions, the refusal and any inferences to which it, 
in the light of other evidence, might give rise may be considered in 
making the basic decision of whether, considering the member’s en- 
tire record, he has been guilty of such misconduct as to be disquali- 
fied from continuing as a member of the faculty. If the refusal 
appears to be based upon evasiveness and a desire to withhold evi- 
dence of illegal conduct which would disqualify him as a member 
of the faculty, the refusal would be a weighty adverse factor. On the 
other hand, if the refusal appears to be based upon the teacher’s sin- 
cere belief that he is entitled to withhold his political and social views 
from his institution, the refusal should be accorded slight, if any, 
weight. 

9. Suspension of a faculty member pending inquiry and decision 
is justified only in particular cases in which a professor’s refusal to 
answer legislative committee questions makes it highly probable not 
only that he is unfit to continue as a faculty member but that his 
unfitness is of a kind almost certain to prejudice substantially the 
integrity of the University’s instructional program. The suspegsion 
should be with pay. 

10. A faculty member who has been convicted of contempt for 
refusing to testify before a legislative committee is not thereby auto- 
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matically disqualified from continuing in the family of scholars. : 

although the academic community may accept the judgment of cov 

as to whether the faculty member engaged in the legally proscrik 
conduct, it should make its own independent judgment as to whet 

engaging in that conduct is a disqualification. Here again, the t 

is not one isolated act but instead the individual’s entire record a 

teacher and scholar including the reasons which prompted his refu 

to testify. 

The Committee recommends that the Association adopt the abc 
statements and that the President be requested to transmit them to 
presidents of the institutions represented in the Association, to | 
American Association of University Professors, to the American Cot 
cil on Education, to the Association of American Universities, to ' 
Association of American Colleges, to the National Education Assoc 
tion and to other appropriate organizations. 


Respectfully submitted, 


Henry Branois, Jr., University of North Carolin: 
Lon L. Futrer, Harvard University 
Watter GELLHoRN, Columbia University 
Rosert R. Hamitton, University of Wyoming 
Pau G. Kauper, University of Michigan 
Cuaries T. McCormick, University of Texas 
Roiiin W. Perkins, University of California, 

Los Angeles 
Cuiark Bysz, University of Pennsylvania, Chairman 


